
I
n a letter to Secretary of State Tony Blinken and 
a Senate resolution, Florida Sen. Marco Rubio 
is calling to cancel the visas of, and deport, any 
noncitizens who in his estimation have shown 
support for Hamas terrorism.
It’s a resolution and not a bill because a law 

already exists, making anyone who “endorses or 
espouses terrorist activity” inadmissible or de-
portable from the country. It is, for good reason, 
interpreted relatively narrowly, generally only 
applying to people who are or have been openly 
involved in designated terrorist organizations or 
specifically call for terrorist groups to carry out 
violence. 

Rubio, of course, wouldn’t send a letter demand-
ing that the federal government act on a law that he 
believed it was already in compliance with, which 
necessarily means that what he wants is for there 
to be much broader use of the provision. More 
simply, Rubio wants visa holders — students and 
teachers, doctors, executives, farmworkers, people 
of all stripes — to be evaluated for suspected ter-
rorist sympathies and cracked down on if they’re 
deemed to have any.

The senator is very helpful in explaining he 
wants this done for every single one of the millions 
of visa holders here, writing that the law presents 
“a clear directive to institute a thorough review of 
all visa holders and applicants. This should include 
coordination with law enforcement, both federal 
and state/local, as well as universities.” He does 
not, however, include any specificity about what 
he views as sufficiently “endorsing or espousing” 
Hamas to trigger these provisions. His direct refer-
ence to universities gives us a strong clue.

Students and faculty at colleges and universities 

around the country have clashed over the conflict, 
with some making statements or signing letters 
that have, among other things, placed the blame 
for the Hamas attacks directly on Israel. Stupid as 
that position might be, it is protected speech taking 
place on higher education campuses, long the loci 
of political debate and envelope-pushing. Efforts 
by donors to have universities condemn or punish 
students who’ve criticized Israel, or have these stu-
dents blackballed from employment, are a matter of 
choice; dangling the specter of a visa cancellation 
is another level.

Is, for example, saying that Israel triggered the 
attack via its Gaza policy not just boneheaded but 
actively “endorsing” Hamas terrorism? You could 
make the argument, and what Rubio is really trying 
to do is keep that question open so international 
students and visa-holding faculty will just say 
nothing rather than risk the potentially very steep 
consequences of immigration scrutiny. The irony 
shouldn’t be lost on anyone that just months ago he 
sponsored a bill to ostensibly “protect free speech 
on college campuses.” 

We’ll remind Rubio of one little wrinkle: the 
Constitution, whose First Amendment guarantees 
a right to expression for everyone on U.S. soil. 
While we don’t want to have stringent purity tests 
for entry, evaluating visa applications from abroad 
should carry more discretion; stateside, though, it’s 
a very dangerous path to go down to start chilling 
speech with the threat of government enforcement, 
no matter how much we might detest that speech.

Either Rubio should clarify exactly what he 
means, and under which circumstances people 
should be targeted for their speech, or he should be 
the one to shut up about it.

Getting chilly

T
he New York Court of Appeals, the highest 
bench in the state, is the final word on the 
meaning of state law and the New York 
Constitution and has a long distinguished tra-
dition as the finest state court in the nation, 

with judges like the legendary Benjamin Cardozo.
Since 1870 the court has had seven judges, a 

chief and six associates. When a seat is vacant or 
a judge is unable to participate in a case, the court 
hears the matter with six judges, with four needed 
to make a ruling.

As the Constitution says: “Five members of the 
court shall constitute a quorum, and the concur-
rence of four shall be necessary to a decision; but 
no more than seven judges shall sit in any case. In 
case of the temporary absence or inability to act 
of any judge of the court of appeals, the court may 
designate any justice of the supreme court to serve 
as associate judge of the court during such absence 
or inability to act.”

In recent years, some monumental cases were 
handled with six judges, due to one judge recusing. 
In 1989, in a case called Braschi, a six-judge court 
ruled that a gay man qualified as “family” to his 
deceased partner under state law for inheriting a 
rent controlled apartment, a major advance for gay 
rights. Chief Judge Sol Wachtler sat out the case 
and did not vouch in a seventh judge.

Seventeen years later, in a setback for gay rights, 
a six-judge court ruled in 2006 that same-sex 
marriage was not protected under the state Con-
stitution. Chief Judge Judith Kaye, who wrote the 
dissent, did not vouch in a seventh judge. Later 
that same year, the very important Campaign for 

Fiscal Equity case about school funding was heard 
and decided with six judges, as Kaye did not add a 
seventh judge.

Should a bench of six judges be unable to de-
cide, the procedure has long been to only then 
temporarily add in another judge from a lower 
court and then have new oral arguments. But the 
new chief judge, Rowan Wilson, has now changed 
that, routinely adding lower court jurists from state 
Supreme Court to keep the top court at seven even 
before any oral arguments.

It is a sharp — and unexplained — break with 
longstanding precedent and goes against the Con-
stitution’s intent to have Court of Appeals judges 
decide these matters. In New York, lower state 
Supreme Court justices are elected, while higher 
Court of Appeals judges are appointed through a 
three-step process.

The state Commission on Judicial Nomination 
must, after a rigorous screening, publish a poten-
tial Court of Appeals judge’s name on a list for the 
governor. The governor must then select one of 
the names and the state Senate must confirm that 
judge. State Supreme Court justices, even those 
serving on the appellate bench, do not have those 
qualifications and should only be added to the 
Court of Appeals if there is no other option.

This subbing in of a lower court jurist happened 
twice last week and will occur again on Nov. 15, 
when the court hears a critical case on congres-
sional redistricting. Before then, Wilson should 
formally explain why he’s rejected a precedent go-
ing back more than a century and if his colleagues 
agree.

Chief Judge Wilson bucks history

H
ope House ground-breaking 
came too late for Miri Klau.

After a decade, the Green-
burger Center is breaking 
ground on its long overdue 

and urgently needed residential Alter-
native to Incarceration (ATI) facility 
called Hope House on Crotona Park. 
The moment is bittersweet, because 
Hope House came too late for Miri-
am “Miri” Klau and many others.

Miri was often in Union Square 
Park, talking with friends and singing.

A beloved daughter, granddaugh-
ter and sister, a talented vocalist and 
classically trained pianist, Miri taught 
herself to play cello, guitar and saxo-
phone. An artist, Miri drew, painted 
and excelled in metal work, especially 
wrought iron. She also lived with a 
substance use disorder, narcolepsy 
and mental illness. Tragically, Miri 
died of an overdose in 2021, after a 
year of hard-earned sobriety. 

Miri’s father Daniel called me in 
2016, when her legal troubles began. 
Desperate to find a residential ATI, 
he had heard about Hope House 
and Francis Greenburger’s struggles 
to locate a therapeutic alternative to 
prison for his eldest son. The Green-
burger Center and Hope House 
model were actually borne of Francis’ 
deep frustration as he watched his son 
fall through a cracked mental health 
system and into prison.

Hope House, a first-of-its-kind, 
was designed for people like Miri and 
Francis’ son. Instead of prison, Hope 
House will offer up to two years in a 
residential trauma informed, thera-
peutic treatment milieu, with 24-hour 
security, on-site psychological treat-
ment, and life and job skills training.

For thousands in New York and 
across the county, Hope House was 
exactly what they or their loved ones 
needed, instead of incarceration. 
Judges, survivors, DAs, politicians, 
parents and those living with brain 
disorders have all acknowledged 
that Hope House is a crucial, missing 
piece of the ATI puzzle. So why has 
it taken so long and been so damn 
difficult to break ground? 

It comes down to money, most-
ly; a good dose of fallout fear; and 
leadership. 

First, fear. It can be paralyzing. If 
a person with mental illness hurts 
someone after leaving an ATI, blame 
is immediately meted out to deci-
sion-makers: DA’s, judges, defense 
counsel and treatment providers. But, 
if that person hurts someone after 
leaving prison, a more likely outcome 
than had they been diverted, we shrug 
our collective shoulders, seemingly 
incapable of connecting the dots. 

According to the Vera Institute 
of Justice, “[j]ail actually increases 
the likelihood of recidivism” while 
community-based programs, particu-
larly “permanent supportive housing 
and intensive clinical support,” are 
“remarkably effective” at reducing re-
cidivism for those with serious mental 
illness. 

While judges and past and present 
NYC DAs including, Darcel Clark, 
Eric Gonzalez, Alvin Bragg, Mike 
McMahon, Melinda Katz, Cy Vance, 
Ken Thompson and Dick Brown 
have supported ATIs, they have only 
been able to go so far with a felony 
population. Hope House’s unique 
security and treatment features will 
offer an additional diversion option, 
with the promise of better outcomes.

Second, money matters, a fact 
well known to federal legislators 
who, in 1965, passed and continue 
to support the so-called Institutions 
of Mental Disease (IMD) Medicaid 
rule. The rule has purposefully elim-
inated treatment beds by arbitrarily 
cutting off Medicaid to facilities larger 
than 16 beds. The IMD, and related 
rules, have been among our biggest 
obstacles and are also why so many 
people with serious mental illness are 
incarcerated, homeless or premature-
ly dead.

Fortunately, legislators including 
former NYC Council Speaker Me-
lissa Mark-Viverito; Congressman 
Ritchie Torres; past and present 
Council Members Elizabeth Crowley, 
Keith Powers, Rory Lancman, Danny 
Dromm and Erik Bottcher; Bronx BP 
Vanessa Gibson; and NYS legislators 
Carl Heastie, David Weprin, Luis 
Sepulveda, Julia Salazar and Danny 
O’Donnell repeatedly stepped up and 
supported gap funding.

Hope House also required enlight-
ened leadership, and Gov. Hochul 
made Hope House a priority from 
day one. Without her, Hope House 
would not have made it to the finish 
line. 

But, Hope House would never 
have gotten off the starting blocks 
without the tireless efforts of Green-
burger Center and Time Equities Inc. 
staff; invaluable advice from the Cen-
ter’s Board of Advisors and Directors; 
early and continued support from 
Bronx Community Board 6; legisla-
tive guidance from Pitta, Bishop and 
Del Giorno; and most of all, Francis 
Greenburger and his stubborn refusal 
to accept the status quo or the word 
“no.”

Francis’ efforts and those by 
other parents including Teresa and 
Dan Pasquini, Lauren Rettagliata, 
Norman Ornstein and Judy Harris, 
Laurie and Chuck Goldstein, Pete 
Earley and Shari and Garen Staglin, 
have driven the expansion of people 
centered mental health treatments 
and it is upon the shoulders of 
parents and loved-ones that Hope 
House stands. 

Hope House will accept de-
fendants from NYC living with 
mental illness, accused of felonies. 
Groundbreaking is planned for 
November.

Roberts is executive director of 
the Greenburger Center.

Hope House brings 
new chances
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